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Akinwdle

The tand Tenure System: Which tand Title
for The Nigerian Mortgage Industry?
Mr. J. A. Akinwale'-

I.

lntroduction

Thc paper examines among othcrs, issues raiscd in the 2001 Repon of the Presidential
Conlmittee on llrban Development and Housing, \vhich rnade recommcndations for the

National Housing Policy. ln order to apprcciate the kind of land tenure systcm lhat is
operated in the country, the obiective of this papcr is to highlight the process and
procedure individuals or corporate bodics will have to go through in order to secure
finance for building orbuying a house.
The paper is divided into three sections. Following this introduction, is section two
rvhich discusses mortgage loan pcrfection, $''hile section three appraises the land
tenure and housing in the conlext oI the 2001 Report of the Presidential Con|ntittee on
Urban Development and Housing- Section four concludcs the papcr.

il.

Mortgage Loan Perfection

Creation of Mortgages
The Land Use Act of 1978 provides for the methods of creating a legal mortgagc. The
common feature is that it must be crealed by deed executed bl'the morlgagor.
Equitable mortgages are, horvever, created by different mcthods. The focus here will
be on legal mortgages but therc is need to make a distinction betrveen the two.
A legal mortgage on land can only be created by demisc, sub-dcmise or a legal charge.
A good security may in addition, howevcr, be crcated in equity by the deposit of lhe

tille deeds of land with thc lender. This form of security is known as an equitable
mortgage. A deposit of titlc deeds is regarded as an imperfect mortgage, which the
mortgagee is entitled to have perlected. By thc deposit, the mortgagor contracts his
interest in the property comprised in the title deeds, in addition to being liable lbr the
(Housing
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Find,lte Consulting Serviae s ComPnry).

98

CBN Economic &

Financial Reviev Vol.43, No.

I

debt, and agrees to do all that is necessary to effect the transfer
of such title to the
mortgagee as a mortgage would create. The deposit may be of
deeds alone or may be
accompanied by a memorandum sprcifying the terms of deposit, i.e.,
memorandum of
deposit.
Where an interest in land is mortgaged, there are two basic rules
that are appli€d,
whether the interest is legal or equitable. These principles are:

i'

Mortgages are primarily ranked in the order of their creation,
i.e.,
made, first paid,.

ii.

Il

'first

apart from the order of creation, a legal and an equitable
mortgage
had equal claims to be preferred, the legal mortgage prevails.

Mortgage Underwriting proce ss
underhriting could be described as the acceptance to provide financial
cover for a
transaction at terms stated and agreed to by the two parties.
In a mortgage
transaction, the mortgagee (lender) and mortgagor (borrower)
agree to a set of terms
for the loan, its purpose, its repa}Tnent, and the remedies
of either in case of default by
the mortgagor.

while standard conditions have evolved from practice over time,
the interpretation of
certain pre-qualification conditions varies in Nigeria from one
Iender to another. with
such variations, the quality and loan_making soundness
of mortgages issued by
different lenders cannot be directly compared for pre-investment
analysis in a
possible secondary ransaction on a pool of
mortgages with such different qualities.
Hence, the essence of standardisation of underwriting
terms/conditions is to
strean ine and harmonise the basic condiuons for issuing mortgages
by all lenders;
this is not only to make different mortgages directly comparable,
but also to engender
credibility for the secondary market by cultivating the confidence
of the investor in
such instruments that might be issued for re_financing mortgages
on the market.
Even without a secondary market, it is important to promote
confidence of the saving
public in the mortgage industry.
standardisation of the underwriting conditions for the primary
mortgage institutions
(PMIs) is essentially a function of the regulatory
authority of ihe mortgage industry;
Federal Mortgage Bank of Nigeria (FMBN). In rhis regard,
ir is to be nored that through
the National Housing Fund (NHF) lending operation, FMBN
has established c(,rtain
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criteria as framework for compliance by PMIS in order to access the Fund. This is with
a view to achieving progressive standardisation ofunderwriting conditions.
The areas of underwriting to be considered for standardisation to ensure a vibrant
mortgage industry include:
definition of income of borrower considered acceptable for mortgage
loan:

a)

b)

minimum level of services to be provided in a building to be
mortgaged (property characteristics) and minimum property
identification particulars;

c)

acceptable form of title;

d)

minimum information to be provided on the loan application;

c)

loan appraisal procedure;

f)

minimum criteria for loan administration / monitoring / scrvicing;

c)

protection of mortgage assets; and

h)

mortgage deeds to be easily identifiable in terms ofstructure, content,
terms and conditions..

Steps for Mortgage Perfection

The following are the steps which an individual and a mortgage lender have to go
through in order to have a perfect mortgage transaction:
.
Obtain the Certificate of Occupancy, or Deed of Sublease& as the
case may be, for the land from the individual applicants for NHF loan.
o
After approval of the loan, issue offer letter to the lndividual
applicant.
.
Individual loan applicant to submit consent to mortgagelheproperly
(with the subject title document) to the PMl.
.
PMI to prepare Deed of Legal Mofigage for the respective loan
beneficiaries based on the registration particulars on the title
document for the individual loan beneficiaries.
.
PMI to take steps to exrcute (parties to sign) and register the Deed of
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Legal Mortgages.
For perfcction ofmortgages under the National Housing Fund lcnding rnechanisnl, the
PMI

will berequired to take the following additional steps:
Obtain consent to assign the Decd of Legal Mortgagcs to FIUBN.
Submit to FMBN-, the original litlc documenl, pcrfcctrd Dr:cd of Legal
Mortgagrs and Consenl to.rssign the perfectcd N'lortgagcs to TNIBN.

UI

Land Tenure and Housing

The discussion in this section is donc within the context of the excerpts from the 2001
Report ofthe Presidential Cornmittee on Urban Development and Housing:

"...In the period before the Land Use Act of 1978, the country operated two different
systems of land tenure. The first operated largeb, in northern Nigelia vhere the British
colonial administration had conferred ownership of all land on the Goyemnlent and
individuals could only acquire Rights of Occupan(),. In southern Nigeria, where the
second operates, customary land tenxre q/sterrls sulrsisted \vhereb, individual lineages
or extended families still had ownership rights to their land" This dual system of land ownership created various problems for individuals who
wanted to build houses or corporatc bodies intending to develop real estates.
Particularly in the southern parts of the country, the problems associalcd with this
stal e oI affairs include the [ollorving:
l.

ii
lIl.

Practice of multiple sales of the same land to different buyers;
Land speculationrvas fi fe;
Even after covernmrnt had invoked its rights of eminent domain to

compulsorily acquire and pay compensation for land for public
purposes, therc was refusal by some owners of land to vacatc thcir
land; and
lV

The increasing intorvcntion of land speculators made thc cost of
acquisition of land by govrrnment for public purposes to rise
phenomenally.

These were some of the problems which the Land Use Act

of lg78 sought to address in
order to ensure easier access to Land for Government and individual building
purposes.
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Some important provisions ofthe Act are as follows:

a-

All land situated in the territory ofeach State in the country is vested in
the Governor ofthe State.

b.
cd.
e-

All land control and management, including land allocation in urban
areas come under the Governor of each State while land located in rural
areas is the responsibility of thevaious Local Governments.
All land in urban areas areto be administered by a hody known as the
Land Use and Allocation Committee.
All land which has already been developed remained the possession of
the person in whon| it was vested before the Act became effective.

The Governor is empowered

to grant statutory Certificate of

occupancy (C of o) which would be for a definite term to any person
all purposes and, rights of access to land under his control-

f.

for

The maximum area of undeveloped land that any person could hold in
any one urban area in a State is one half of an hectare; in the rural
areas this must not exceed 50O hectares except with the permission of
the Govemor; and

g.

The consent of the Governor is required for the transfer of a statutory
ight of occupancy. Local Govemments consent or that ofthe Governor

in appropriate
customary

Iv.

ight

cases must ako be obtained

for the transfer of

of occupancy.

Appraisal of the land Use Act of 1978

The Land Use Act is a part of the 1979 Constitution, making it difficult to amend or
improve on its provisions either administratively or iudicially. on the positive side, it
is incontestable that the Act has made it easy for Governments to acquire land and
considerably reduced court Jitigations over land.
However, after almost three decades of operating the Land Use Act, a number of
negative effects were identified as follows:
It has been claimed that the Act represents an abrogation of the rights

of ownership of land hitherto enjoyed by all

Nigerians and its
nationalisation by Government, a fact inconsistent with democracy
and the adoptionofa free market economic system;
Many State Governments failed to establish the Land Use and
Allocation Committee;
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Most of the Governors do not give the urgent attention needed to their

responsibility of granting consent for land assignments, thereby
slowing down the development of an efficient land market in the
country;
The attempt by some Stat€ Governors to use the provision requiring
their consent for land assignments as a means of raising revenue lbr
their State through the imposition of heatry charges before granting
such consent;
The inconvenience and delays in securing statutory Certificate of
Occupancy have induced many land transactions among Nigcrians to
be falsely dated as having been concluded before March 28, lg78 - rhc
operative date for the Land Use Act;
There is increasing reluctance by both the courts and the banks to
accept statutory certificate of occupancy as a conclusive evidence of
the title of the holder to the right nor as adequate security in an
application for loan; and
The power of the Governors and the Local Governments Chatmen ro
revoke any right of occupancy over land "for overriding public
interest" had been used arbitrarily in the past and helps to underscore
the fragility of the rights conferred by the Certificate (C of O).

Apart from the above weaknesses arising from the operations of the Land Use Act,
there is another fact that sufficient attention has not been paid to land titling and
registration in any State, such that adequate provisions are made to establish Land
Registryin all Local Governments. The situation has translated to poor record keeping
of land transactions on a continuous basis in all parts of the country making it a very
haphazard affair.

Having considered the above negative effects, the presidential Committee
recomnended

r
r

r

follows, among others:
That the Land UseAct shouldbe taken out ofthe Constitution to make
for easy amendment whennecessary.

as

Governors should be empowered to delegate the signing of
Certificates of Occupancy (C of Os) in order to reducc the delays in
obtaining them while Local Government Chairmen should also be
empowered to sign C ofO for land in the rural areas.
In order to establish some consistency in the certificate of land
transactions and occupations carried out before lg7g. Government
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should set up machinery to regularise their occupancy.
Transactions in land should not be encumbered by the need for the
Grant of Consent by Governors but should follow normal registration
procedures for contractual relations. '
The establishment of a Land Use and Allocation Committee must be
made mandatory for Governors and Local Government Chairmen.
Clauses allowing the revocation of,Certificates of Occupancy should
be re-drafted such that all parties know the conditions for such
revocation.
Proper Land Registries must be established at all levels of Government

to keep records of all land transactions and continuously update
them.

V.

Conclusion

A question that is germane to ask at this point is whether Govemment, after accepting

att the above recommendations, has made concerted effor-t to implement or set in
motion necessary machinery for implementing any of these recommendations? W e are,
therefore, left at a crossroad on the issue of land tenure system in the country. The
PMIs have, therefore, not been provided with the necessary enabling envtonment to

operate their core business and promote the growth of the mortgage industry in
Nigeria. In addition, Nigedans are also denied easy access to finance for their home
ownership quests.
One of the most critical issues to be addressed is the

institution ofa vibrant and viable

primary mortgage industry, easy access to funding by beneficiades and less costly
process of acquiring land titles. The titles should be easily tradable and transferable
without recourse to grant of consent for land transactions. ThB will facilitate the
rapid growth of the mortgage industry, including the evolution of the secondary
mortgage market within the industry.

